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The Trouble With FASB
George Mundstock*
In the recent debate regarding financial accounting in America
precipitated by Enron, WorldCom, and other scandals, little
attention was paid either to the current accounting principles or to
how these accounting principles are set. There were just the timehonored business complaints that the standard-setter, the Financial
Accounting Standards Board (FASB), is too slow, too isolated and
unreasonable, and too prone to complicated pronouncements.' In
Dorsey and Whitney Professor of Law at the University of Minnesota.
Robert
Rosen provided me with a very helpful introduction to the relevant literature regarding
the sociology of the professions. This article would not have been possible without the
able research assistance of Joel Howe.
I See, e.g., Judith Burns & Michael Schroeder, Accounting Firms Ask SEC for
Post-Enron Guide, WALL ST. J., Jan. 7, 2002, at A16; Steve Liesman et al., Dirty Books?
Accounting Debacles Spark Callsfor Change: Here's the Rundown, WALL ST. J., Feb. 6,
2002, at A l; John S. Reed, Letters to the Editor: Let's Rethink the FASB's Role, WALL
ST. J., Oct. 7, 1997, at A23; Walter Wriston, The Solution to Scandals? Simpler Rules,
WALL ST. J., Aug. 5, 2002, at A10.
To gauge the accounting industry's achievement in protecting the current accounting
principles and FASB, note that, as the recent Sarbanes-Oxley corporate reform act
proceeded through Congress, the Chair of FASB testifying to Congress in vigorous-and
effective--defense of the status quo had been, until July 1997, the Managing Partner of
the Professional Standards Group of the Arthur Andersen accounting firm. This group
was responsible for the bad swap accounting that plagued the telecom industry. Dennis
K. Berman et al., Tricks of the Trade: As Market Bubble Neared End, Bogus Swaps
Provided a Lift, WALL ST. J., Dec. 23, 2002, at Al [hereinafter Swaps]. The Chair of
FASB, Edmond Jenkins, also had been Andersen's Managing Partner. One of the other
seven members of FASB at the time, G. Michael Crooch, also had moved recently from
Arthur Andersen. Thus, under FASB's supermajority voting rules prior to April 2002,
the two former Andersen accountants could block any action with the cooperation ofjust
one other Board member. News Release, Financial Accounting Standards Board,
Financial Accounting Foundation Changes Financial Accounting Standards' Voting to
Increase Efficiency, at http://www.fasb.org/news/nr042402b.shtml (Apr. 24, 2002) (on
file with the North Carolina Journal of International Law and Commercial Regulation).
Nevertheless, Sarbanes-Oxley, for the first time in American history, provides limited
federal funding for a private regulator of accounting standards. Sarbanes-Oxley Act of
2002, Pub. L. No. 107-204, § 109, 116 Stat. 745, 769-71. The media reported that
Crooch was to replace Jenkins until concern arose about the public relations impact of
his Arthur Andersen affiliation. See, e.g., John Kruger, Ex-SEC Accounting ChiefSutton
Moves To Front Of The Line For Top Spot At FASB, CoRP. FrN. WEEK, at 1, availableat
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fact, the current accounting principles contain defects that bear
considerable responsibility for the recent scandals, and these
defects are attributable in good measure to FASB being a private
organization of accountants.
This article provides a much-needed critique of the current
state of accounting principles. First, it summarizes recent analyses
that the current accounting principles are outmoded and fail to
achieve their objectives. This article then makes a more novel
point in the recent debate: The problems with the current
accounting principles arose in large part because the principles are
policed by a private standard-setter. The notion of private
standard-setting is evaluated in the abstract.
Next, the
development of private standard-setting in the United States is
reviewed.
Finally, the significance of the international
convergence in accounting standards is explored. The discussion
concludes that private standard-setting is misguided in theory and
has had many problems in practice in the United States.
Hopefully, the process of international convergence will result in a
reduced role for private standard-setting. Little of the instant
analysis is new. Rather, this article consolidates and updates
longstanding concerns so as to make them more useful in the
current debate.
I. If It Ain't Workin', Don't Fix It?
Before critiquing the current accounting regime, it is helpful to
be clear about what is meant by "accounting." Accounting, more
precisely "financial accounting," is the system used by managers
of businesses to report - to account to the owners of the businesses
as to how the business is doing in financial terms.2 Today in the
United States, this means that the principal purpose of accounting

http://www.institutionalinvestor.com/iioChannel/corporatefinance/20020204000805.
htm (Feb. 5, 2002) (on file with the North Carolina Journal of International Law and
Commercial Regulation); Jay Sherman, Whoever Heads the FASB Next Better Think
Global, TREASURY & RISK MGMT., available at http://www.treasuryandrisk.com/

article.asp?ID=44 (Nov. 2001) (on file with the North Carolina Journal of International
Law and Commercial Regulation).
2 See generally GEORGE MUNDSTOCK, A FINANCE APPROACH TO ACCOUNTING FOR

LAWYERS 1-19 (1999) [hereinafter FINANCE APPROACH]; FIN. ACCCOUNTING STANDARDS
BD., STATEMENT OF FINANCIAL ACCOUNTING CONCEPTS No. 1: OBJECTIVES OF FINANCIAL

REPORTING OF BUSINESS ENTERPRISES,

32-39 (1978) [hereinafter CONCEPTS].
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is to provide the information that the financial markets need to
value the stock of public companies.3
The current accounting regime dates back to the early
Renaissance. It should come as no surprise that an accounting
regime from the Renaissance does not work well in the current
high-tech economy. The Renaissance's regime is built on the core
assumption that assets are worth what they cost.4 This is
troublesome with traditional businesses.5 With high-tech and
service businesses, this assumption is just wrong. The principal
value of the modem business is self-developed intangibles, from
goodwill to know-how, to technology, to human capital, and so on.
Nevertheless, the current U.S. accounting regime does not even
attempt to account for self-developed intangibles.6 For example,
Microsoft's 2001 financial statements show that the company is
only worth $47 billion and its principal asset is $32 billion in
cash. 7 No value is shown for any self-developed software. The
stock market values Microsoft's total outstanding stock at well in
excess of $250 billion,' reflecting, inter alia, that Microsoft's
software has value.
The irrelevance of the current accounting regime created many
of the problems investors faced during the tech bubble. Without
meaningful accounting, a rudderless market drifted to ridiculous
levels, only to plummet later. 9
Similarly, the current financial accounting rules facilitated
3 WILLIAM H. BEAVER, FINANCIAL REPORTING: AN ACCOUNTING REVOLUTION 4-

13 (3d ed. 1998). The head of FASB last year put it thus: "The focus of the FASB is on
consumers-users of financial information, such as investors, creditors, and others."
Testimony of Edmund L. Jenkins Before the Subcomm. on Commerce, Trade and
Consumer Prot. of the Comm. on Energy and Commerce 2, at
http://www.fasb.org/news/testimony.pdf (Feb. 14, 2002) [hereinafter FASB Testimony]
(on file with the North Carolina Journal of International Law and Commercial
Regulation).
4 See CONCEPTS, supra note 2, at 21.
5 FINANCE APPROACH,

supra note 2, at 79-82, 94-98.

7-31 (2001)
[hereinafter UNSEEN WEALTH]; FINANCE APPROACH, supra note 2, at 108-31.
7 Microsoft 2002 10-K, at 11, 20, at http://www.sec.gov/Archives/edgar/
data/789019/000103221002001351/dl0k.htm (Sept. 5, 2002) (on file with the North
Carolina Journal of International Law and Commercial Regulation).
8 Id. at 1, 20.
6 MARGARET

M.

BLAIR & STEVEN M. H. WALLMAN, UNSEEN WEALTH

9 See UNSEEN WEALTH, supra note 6, at 25-28.
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many of the recent accounting scandals. For example, under
current principles, financial statements need not reflect the best, or
even very good, accounting.
An accountant can certify
accountings that the accountant finds questionable so long as the
accountings meet a minimum threshold of acceptability.'" This
flexibility made most of the recent scandals possible." Similarly,
the current accounting regime focuses on properly measuring net
earnings, rather than, say, on accurately determining gross
revenues.' 2 (Under current practice, mistimed gross income is less
troubling if matched with the associated expenses so that a proper
net income figure is shown). 3 Thus, there are fewer constraints on
accounting for gross revenues. Nevertheless, the market looks to
gross revenues as one measure of the value of a high-tech business
(since, as just discussed, other accounting numbers have little
meaning for such a business). 4 Under these circumstances,
Global Crossing and others in the telecommunications industry
were able to book billions of dollars of gross revenues from noneconomic swap transactions that temporarily inflated these
companies' stock values. 5 The current accounting principles'
contribution to the Enron scandal itself is discussed in the next
section of this article.
Much has been, and will be, written about the problems with
the current accounting principles. The focus of this article,
however, is on why the current rules are so bad, particularly on
how private standard-setting contributed to the current problems.
II. Let the Fox Build the Henhouse?
The current practice in many developed countries, including
the United States, is for the accounting industry to regulate
accounting principles.' 6 Self-regulation arose out of historical
10 See discussion infra accompanying notes 46-49.
11 See discussion infra accompanying notes 46-49.
12 FINANCE APPROACH, supra note 2, at 61-63, 69.
13 Id.

14 See David D. Kirkpatrick, Guilty Pleas Are Expected at Homestore, N.Y. TIMES,
Sept. 25, 2002, at Cl.
15 Swaps, supra note I.
16 See generally THOMAS G. EVANS ET AL., INTERNATIONAL ACCOUNTING AND
REPORTING 25-75 (1985); CHRISTOPHER W. NOBLES & ROBERT H. PARKER,
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necessity, not out of sound policy: 7 Accounting, like commercial
law, 8 developed before courts and legislatures became involved in
business affairs. While commercial law became an object for the
state, accounting principles thus far have not.' 9
In the abstract, letting accountants regulate the rules they apply
is a very bad idea. Accountants' financial interests would
completely undermine sound accounting principles: One would
expect rules that justify large fees, while requiring little work and
reducing legal risk. Also, self-interested rules should avoid any
innovation in accounting that might impact the well-being of
accountants.
Further, regardless of their financial interests,
accountants of necessity have an intellectual and emotional
predisposition in favor of the current regime. 2° A leading text on
accounting for lawyers from 1977, co-authored by Professor
Homer Kripke of NYU Law School, a most thoughtful
commentator on law and accounting, noted that:
The accounting profession has.., undertaken to control the
permissible GAAP [Generally Accepted Accounting Principles].
Although... accounting principles tell us how we can abstract
varied human activity into numbers that we can comprehend and
compare, and although they would seem therefore to be of the
greatest concern to all classes of economic society, the
accountants have taken control without any formal recognition
that other interested parties who are going to be governed by
these principles should have a right to a share in the selection
44-216 (2d ed. 1985); K. MICHAEL
(3d ed. 1987).
17 Homer Kripke noted in 1970 that "[i]t is not decisive that accountants in their
bookkeeping functions were the first individuals to encounter the problem of explaining
financial events in numerical terms." Homer Kripke, The SEC, the Accountants, Some
Myths and Some Realities, 45 N.Y.U. L. REv. 1151, 1176 (1970).
18 Charles A. Bane, From Holt and Mansfield to Story to Llewellyn and
Mentschikoff: The ProgressiveDevelopment of Commercial Law, 37 U. MIAMI L. REV.
351, 353-362 (1983) (describing the emergence of commercial law-the "law
merchant"-in England before the legislature and common-law courts formally
addressed mercantile customs).
19 See generally EVANS ET AL., supra note 16; NOBLES & PARKER, supra note 16;
OLDHAM, supra note 16.
20 Harold Demsetz, Perfect Competition, Regulation, and the Stock Market, in
ECONOMIC POLICY AND THE REGULATION OF CORPORATE SECURITIES 1, 4-5 (Henry G.
Manne ed., 1969); Kripke, supra note 17, at 1189-91.
COMPARATIVE

INTERNATIONAL

ACCOUNTING

OLDHAM, ACCOUNTING SYSTEMS AND PRACTICE IN EUROPE 115-293
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process. It is as if engineers and architects were to insist that
only they can determine what buildings are to be built, without
regard to the desires of the customers; or as if only lawyers were
permitted to be legislators.21
Given this obvious and compelling critique, one might ask
how private standard-setting has survived. Two key lines of

analysis have defended the status quo: First, there is a theoretical
defense. It uses the classic analysis that, in a properly-functioning
market, market forces make government regulation unnecessary.
Companies with lower quality accounting are disfavored by
investors, which causes them to bear a higher cost of capital.
Consequently, companies will pay for better accountings, but only
when better accountings cost less than the associated benefit from
a lower cost of capital. This is the economically efficient
outcome.22 Regulation
can only make things worse by imposing
23
unnecessary costs.
Second, there is a practical defense:
"independent"
"professionals"
applying

It argues
"neutral"

that
and

"transparent" accounting principles develop better standards than
"bureaucrats"

and "politicians," who, by their nature, follow

agendas that are at odds with the legitimate purposes of financial
accounting. 24 These defenses, while credible at first glance, in fact
21 TED J. FIFLIS & HOMER KRIPKE, ACCOUNTING FOR
ed. 1977).
22 See, e.g., FASB Testimony, supra note 3, at 27.

BUSINESS LAWYERS

637 (2d

23 See generally George J. Benston, The Value of the SEC's Accounting Disclosure
Requirements, 44 ACCT. REV. 515, 531 (1969); Demstez, supra note 20, at 4-5; Douglas
W. Diamond & Robert Verrecchia, Disclosure, Liquidity, and the Cost of Capital,46 J.
FIN. 1325 (1991); THOMAS R. DYCKMAN & DALE MORSE, EFFICIENT CAPITAL MARKETS
AND ACCOUNTING: A CRITICAL ANALYSIS 48-67, 82-91 (2d ed. 1986); Joel Seligman,
The SEC and Accounting: A HistoricalPerspective, in THE SEC AND ACCOUNTING: THE
FIRST 50 YEARS 3, 4-14 (Robert H. Mundheim & Noyes E. Leech eds., 1984).
24 For example, Arthur Levitt, when he was the Chair of the SEC in 1997, put it as
follows:

It is compellingly clear to me that the objectivity and fairness of standardsetting can only be guaranteed if the process is insulated from political agendas,
special interests, and bureaucratic convenience.
If that independence is
compromised, or perceived to be compromised, we would pay a heavy price in
declining investor confidence in the markets.
Arthur Levitt, A Declaration of (Accounting) Independence, at http://www.sec.gov/
news/speech/speecharchive/1997/spch178.txt (Oct. 8, 1997) (on file with the North
Carolina Journal of International Law and Commercial Regulation). The Chair of FASB
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are misguided. They are discussed in order.
The theoretical defense does not justify self-regulation. Under
the efficient markets analysis, no regulation of accounting is
needed-includingself-regulation. Regulation is appropriate only
if there is a market imperfection. The nature of the regulation
depends on the nature of the market imperfection. There is no
reason to believe that there is any market imperfection that is
remedied by a private organization setting accounting principles.
As Professor Demsetz of the University of Chicago business
school put it decades ago:
There is little doubt that self-regulators are motivated by a
concern for society that extends beyond a narrowly conceived
notion of self-interest. But there is even less doubt that their
own interests and the interests of those with whom they
associate most closely, their peers, will have an impact on their
regulatory decisions. The possibilities for rationalizing selfinterest into social interest are many and varied, and the
probability is high that self-regulators will believe the
rationalizations. Since the self-interest of self-regulators and
their peers generally will be served by increasing important
types of imperfections,...

it should be expected that the

benefits from regulation
Will be reduced if self-regulation is
25
resorted to explicitly.
Self-regulation casts a deceptive veil of legitimacy over selfinterest.
The practical defense of private standard-setting also is
defective. First, the practical defense wrongly assumes that
noted in 2002 that:
An independent standard setter is necessary so that standards can be set in an
objective manner and without bias. Information provided from applying the
standard must be neutral so that it faithfully reflects the underlying transaction
or event of the reporting entity.
A private-sector standard setter is important because it avoids politicizing the
setting of standards. A government standard setter, like the SEC, would be
subject to significantly greater political pressures to reflect public policy goals
into financial reporting. This would reduce the transparency of information to
investors.
Edmunds L. Jenkins, The FASB's Role in Serving the Public, at http://www.fasb.org/
news/fasb role.pdf (2002) (on file with the North Carolina Journal of International Law
and Commercial Regulation).
25 Demsetz, supra note 20, at 4-5.
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"independence" in an accounting standard-setter is a good thing.
Apparently, the desirable "independence" is from those who want
bad accounting. One wonders who the constituency for bad
accounting is. Presumably, accountancy's defenders are not
referring to the obvious candidates: corporate management and
their accountants. Accountancy's defenders must be referring to
legislators who want to use accounting to achieve non-accounting
purposes: For example, a legislator might want to provide
favorable accounting rules for airplane manufacturers so as to
provide the manufacturers a subsidy through a lower cost of
capital.2 6 The efficient markets analysis suggests that such backhanded subsidies probably do not work. If so, presumably even
legislators will stop using them after a bad experience. Should
such subsidies work, however, there is no a priori reason to deny
the legislature an effective policy instrument. No empirical
evidence demonstrates that "good" accounting's contribution to
social welfare is greater than the potential welfare benefits from
"bad" accounting designed to achieve some non-accounting social
policy. In any event, as discussed in the next section of this
article, the U.S. experience with private standard-setting suggests
that "independence" in a private standard-setter really means
irrelevance, isolation, and unaccountability.
Second, the practical defense wrongly assumes that the
accounting industry's "professionals" should have a privileged
position.
This anti-democratic notion gets things exactly
backwards. Since the users of financial statements are investors,
not accountants, it makes little sense to leave the rules controlling
the statements entirely to technical "professionals." Additionally,
it is worth noting that an expert occupation must earn a position as
a privileged profession by, among other things, adhering to a code
of ethics.27 At least in the United States, the recent unethical
26 This analysis parallels the critique of implicit subsidies through special tax rules
usually referred to as "tax expenditure analysis." See generally STANLEY S. SURREY &
PAUL R. MCDANIEL, TAX EXPENDITURES (1985) (tracing the development of the tax
expenditure concept since 1973).
27 The exposition is Eliot Friedson, The Theory of Professions: State of the Art, in
THE SOCIOLOGY OF THE PROFESSIONS 19, 25 (Robert Dingwall & Philip Lewis eds.,
1983). See also Harold L. Wilensky, The Professionalizationof Everyone?, 70 AM. J.
SOC. 137, 140-41 (1964). For a general appraisal of the professionalism of the
accounting industry as of twenty-five years ago, see ROBERT CHATOV, CORPORATE
FINANCIAL REPORTING: PUBLIC OR PRIVATE CONTROL? 264-66 (1975).
This article
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behavior of the entire accounting industry belies its claim to a
privileged professional status.28
draws heavily on Professor Chatov's important work.
28 The problem has been complete disregard for conflicts of interests that totally
undermine the accountant's role as independent auditors. The relevant interpretation
provides:
A member or his or her firm ("member") who performs an attest [audit]
engagement for a client may also perform other nonattest services ("other
services") for that client. Before a member performs other services for an attest
client, he or she must evaluate the effect of such services on his or her
independence. In particular, care should be taken not to perform management
functions or make management decisions for the attest client, the responsibility
for which remains with the client's board of directors and management.
AICPA CODE OF PROFESSIONAL CONDUCT, § 101, Interpretation 101-3: Performance of
Other Services (American Inst. Of Certified Pub. Accountants 1988) (amended 2002).
This is exactly backwards: An auditor serves the investors. Thus, the conflicts problem
is a reporting company's management controlling the accountant. The industry's rule, in
contrast, prevents the accountant from controlling the company. The resulting lack of
meaningful rules prohibiting conflicts of interest creates fundamental problems. For
example, Enron's auditors, Arthur Andersen, were puppets. Andersen was so dependent
on consulting work from Enron, they could not jeopardize that revenue stream by being
responsible auditors. Andersen's conflict was the single most important factor in the
Enron scandal. Janice L. Ammons & Julia K. Brazelton, Independence of Accountants
Performing the Attest Function, in ENRON AND BEYOND 151, 151-52, 157, 159 (2002);
William W. Bratton, Does Corporate Law Protect the Interests of Shareholders and
Other Stakeholers?: Enron and the Dark Side of Shareholder Value, 76 TUL. L. REV.
1275, 1349-52 (2002). Nevertheless, the accounting industry has resisted most limits on
accountants using the audit function as a sales platform. For example, a Commission
formed by The Conference Board noted quite recently, post Sarbanes-Oxley, that:
Public accounting firms are permitted to perform certain tax services for their
clients. The Commission believes that any work performed by the company's
outside auditors be closely related to the audit. Auditors' development and
recommendations of new tax strategies for their clients is not closely related to
the audit and, in our opinion, removes focus from their audit work and poses a
Furthermore, the development and
potential conflict of interest.
recommendations of these tax strategies have often been accompanied by
"success fees." In turn, these strategies, if implemented, were often then subject
to an audit by the firm. This practice, in our opinion, is highly undesirable. The
firms' need for impartiality in conduct of the audit is in direct conflict with the
financial incentives to provide tax strategies and products which themselves
must be audited.
THE CONFERENCE BD. COMM'N ON PUB. TRUST AND PRIVATE ENTER., FINDINGS AND

RECOMMENDATIONS PART 3: AUDIT AND ACCOUNTING, 36-37 (2003) [hereinafter
CONFERENCE BOARD]. The accounting industry's trade association, which controls
accounting ethics standards, sees nothing wrong, per se, with an auditor selling "tax
Press Release, American Institute of Certified Public
minimization services."
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The "professionals" argument is suspicious for another reason:
Sociologists have long recognized that an expert occupation will
try to achieve privileged professional status by creating a
specialized language that distinguishes the expert occupation from
others. 29 Thus, the accounting industry is merely using a standard
strategy, claiming power from controlling a language it created.3 °
One should reject such a self-justifying prophecy out of hand.
Third, the practical defense wrongly assumes that there are
neutral and transparent accounting principles. In fact, there is no
reason to believe this to be the case. Short of making all corporate
Accountants, AICPA Comments on SEC's Proposed Rules to Enhance Independence of
Accounting Profession, at http://www.aicpa.org/news/2003/p0301 10.asp (Jan. 10, 2003)
(on file with the North Carolina Journal of International Law and Commercial
Regulation). Quite recently, conflicts created by Sprint's auditor having sold a tax
shelter to Sprint's CEO resulted in the CEO being fired, which is yet another example of
conflicts embraced by the accounting industry. Jonathan D. Glater & Stephen Labaton,
Accountants' Close Link to Executives Questioned,N.Y. TIMES, Feb. 8, 2003, at Cl.
29 An article notes:
Professional interests do affect the knowledge base itself as well as its public
acceptance.
Exaggerated claims of validity and effectiveness, selective
development of knowledge, protective maintenance of mystique and
complexity, over-education with the aim of professional respectability and
limitation of access to the profession are more or less common.
Dietrich Rueschemeyer, ProfessionalAutonomy and the Social Control of Expertise, in
THE SOCIOLOGY OF THE PROFESSIONS 38, 53-2 (Robert Dingwall & Philip Lewis eds.,
1983).
30 A sociologist put it as follows:
Whenever a professional claims to "know," in the sense of technical expert, he
imposes his categories, theories, and techniques on the situation before him. He
ignores, explains away, or controls those features of the situation, including the
human beings within it, which do not fit his knowledge-in-practice. When he
works in an institution whose knowledge structure reinforces his image of
expertise, then he tends to see himself as accountable for nothing more than the
delivery of his stock of techniques according to the measures of performance
imposed upon him. He does not see himself as free, or obliged, to participate in
setting objectives and framing problems. The institutional system reinforces his
image of expertise in inducing a pattern of unilateral control.
DAVID A. SCHON, THE REFLECTIVE PRACTITIONER 345-46

(1983).

In 1970, the American Institute of Certified Public Accountants (the industry's trade
association) published a two-volume history of accounting in America authored by a vice
president of the association. JOHN L. CAREY, THE RISE OF THE ACCOUNTING PROFESSION
(1970). Illuminatingly, the subtitles of the two volumes are From Technician to
Professional and To Responsibility and Authority. Id. The industry clearly craves
professional status and the associated authority.
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business information public in real time, no approach to
compressing and organizing that information has a monopoly on
utility. 31 In fact, the suggestion that there are neutral accounting
principles betrays an erroneous assumption that the current basic
approach (from the Renaissance) is the only way to report business
financial information.
The closest thing to a neutral accounting principle is the
economist's notion of income. One can argue that the purpose of
financial accounting is to produce income statements that show the
economic income of the reporting business.32 Economic income is
indeed a neutral abstract principle.33 In the real world, however, it
is of little help in setting accounting standards. This is because of
the economist's Theory of the Second Best. The Theory notes
that, when a regulatory regime differs from an ideal in many
regards, eliminating one difference between the current regime
and the ideal is as likely to make things worse as opposed to
better, since there is no a priori way to know whether the to-beeliminated difference may have interacted with some other
difference from the ideal in a socially beneficial way.34 In
applying the Theory of the Second Best to the current accounting
regime, one notes that it differs in so many ways from economic
income that economic income does not provide a useful
benchmark to evaluate a given accounting rule.35
Finally, the practical defense wrongly assumes that concerns
of regulators and legislators of necessity are anathema to sound
accounting principles. This argument seems more directed at
exploiting anti-government biases than at reason. After all, if the
markets work particularly well, as the theoretical defense
presupposes, economic forces should push business to sound
31 Kripke, supra note 17, at 1176.
32 BEAVER, supra note 3, at 57, 65-75.

33 See generally Richard Goode, The Economic Definition of Income, in
COMPREHENSIVE INCOME TAXATION 1, 7-10, 30 (Joseph Pechman ed., 1977).

For a

surprisingly interesting early discussion of the relationship between the notion of
economic income and accounting principles, see Maurice C. Kaplan & Daniel M.
Reaugh, Accounting, Reports to Stockholders, and the SEC, 48 YALE. L. J. 935 (1939).
34 The classic exposition is Richard G. Lipsey & Kelvin J. Lancaster, The General
Theory of Second Best, 24 REV. ECON. STUD. 11 (1956).

35 For example, an error from mistiming of revenues may be offset by an error in
mistiming of expenses so that net income is properly measured.
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accountings. Thus, business should bring the same pressure for
good rules on legislators and regulators as they bring on a private
standard-setter. There is no reason to believe that regulators and
legislators want a weaker economy. It is hard to understand why
accountants are supposed to hear the voice of social welfare more
clearly than others. After all, regulators and legislators seem able
to handle issues almost as important as accounting, like war and
crime. Of course, concerns of regulators and legislators may be at
odds with the best interests of the accounting industry.
The practical defense implies that government employees lack
the inherent capacity to deal with complicated business matters.
Those sharing this view clearly have never seen the Treasury
Regulations that interpret the business provisions of the federal
income tax.36 Finally, as demonstrated by the U.S. experience with
private standard-setting discussed below, employees of a private
standard-setter can be just as bureaucratic as government
employees.
In short, in the abstract, there is no apparent reason to be in
favor of private setting of accounting standards, and many reasons
to be opposed.
III. From a Scream to a Whisper
The accounting industry tells the story of accounting principles
in the United States with private standard-setting as the hero and
the SEC as private standard-setting's adoring parent. A less selfinterested observer sees things differently:37
Accounting arose with the separation of capital from its
management. Capital owners required their managers to account
for their management. Some method for these accountings was
required. Financial accounting developed as a private response to
these very real business needs. Accounting started in Europe and
then followed European capital to the United States.38
Private arrangements proved adequate for some time.39 Then,
36 26 C.F.R. §§ 1.1-301.7701 (2002).

37 CHATOV, supra note 27, at 261-64.
38 FINANCE APPROACH, supra note 2, at 1-19.

39 Some states had enacted limited investor protections in so-called "blue-sky" acts
prior to the Federal securities laws. See generally LoUis Loss & JOEL SELIGMAN,
SECURITIEs REGULATION 31-150 (3d ed. 1998-1999).
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with the rise of the small investor-public capitalism-Congress
felt that limited regulation was appropriate."
First, in the
Securities Act of 1933, Congress required businesses making
initial public offerings of securities to make certain disclosures,
which were subject to review by the Federal Trade Commission
(FTC).4 1 Then, in the Securities Exchange Act of 1934, Congress
created the Securities and Exchange Commission (SEC), which
took over the FTC's responsibilities under the '33 Act and was
given further responsibilities, including the supervision of a broad
range of newly required disclosures by public companies to their
investors, including accountings.42 The early SEC commissioners
hoped to prescribe the accounting principles to be used in the
disclosures.43
Regulation never happened. A huge task faced the new
agency. The industry and the accounting academy,44 after being
asked, refused any help.45 Finally, overwhelmed, the SEC
formally threw in the towel with the following 1938 release
(quoted in its entirety):
In cases where financial statements filed with this Commission

40

Id.

Securities Act of 1933, Pub. L. No. 63-22, § 5, 48 Stat. 64, 77-78 (1933)
(codified as amended at 15 U.S.C. §§ 77a-aa, 77e (2000)).
42 Securities Exchange Act of 1934, Pub. L. No. 73-290, §§ 4, 12-13, 19, 14 Stat.
881, 885, 892-95, 898-99 (1934) (codified as amended at 15 U.S.C. §§ 78a-78mm, 78d,
781, 78m, 78s) (2000).
43 William 0. Douglas, who became a commissioner in 1935 and the Chair in 1938
until going to the Supreme Court in 1939, in his autobiography, noted that:
41

In 1936 and 1937 Robert E. Healy and I thought the commission should take the
lead in formulating accounting principles as it was empowered to do under the
1933 Act. No one in the commission thought it should abdicate this
responsibility. All of us had seen partners even in the best firms walk perilously
close to the line both as respects civil and criminal liability.
Go EAST, YOUNG MAN 274 (1974) (emphasis added).
44 Professor Sanders of the Harvard business school put it as follows in 1937: "For
any government agency to enter this field with rigid prescriptions is to intrude unduly
upon the management of the corporation itself, and can have only the results of the
proverbial bull in the china shop." T.H. Sanders, Accounting Aspects of the Securities
Act, 4 LAW& CONTEMP. PROBS. 191, 203 (1937).
45 CHATOV, supra note 27, at 103-17, 119-32, 170-83; GARY J. PREVITS &
BARBARA D. MERINO, A HISTORY OF ACCOUNTING IN AMERICA 255 (1979); Seligman,
supra note 23, at 14-16.
WILLIAM 0. DOUGLAS,
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pursuant to its rules and regulations under the Securities Act of
1933 or the Securities Exchange Act of 1934 are prepared in
accordance with accounting principles for which there is no
substantial authoritative support, such financial statements will
be presumed to be misleading or inaccurate despite disclosures
contained in the certificate of the accountant or in footnotes to
the statements provided the matters involved are material. In
cases where there is a difference of opinion between the
Commission and the registrant as to the proper principles of
accounting to be followed, disclosure will be accepted in lieu of
correction of the financial statements themselves only if the
points involved are such that there is substantial authoritative
support for the practices followed by the registrant and the
position of the Commission has not previously been expressed
in rules, regulations, or other official releases of the
Commission, including the published opinions of its chief
46
accountant.
In two sentences, the SEC (i) gives the industry primary
responsibility for accounting principles and (ii) blesses the notion
that there can be many acceptable accountings for the same
transaction. 47 This is not a proud parent celebrating, but, rather, a
tired agency trying to salvage something from a bad situation.
Nevertheless, it is the foundation for private standard-setting in the
United States.
Note how closely private standard-setting is entwined with the
dangerous "flexibility" notion (that accountings only need to be
acceptable, not right): Flexible rules give the most authority to the
practicing accountant and the least to the SEC and academic
accountants. Flexible rules also enable accountants to sign off on
very troubling statements. For example, quite recently, the Arthur
Andersen firm approved Qwest's 2000 and 2001 financial
statements even though Andersen knew the statements to be at
"maximum risk."4 Professor Homer Kripke noted in 1970 that:

Administrative Policy on Financial Statements, Accounting Series Release No.
4, 11 Fed. Reg. 10913 (Apr. 25, 1938).
47 Arthur M. Cannon, Tax Pressures on Accounting Principles and Accountants'
Independence, 36 ACCT. REv. 419, 421 (1953) (explaining that accountants are quite
prone to define "generally accepted" as "somebody tried it"), cited with approval in Thor
Power Tool Co. v. Commissioner, 439 U.S. 522, 544 (1979).
46

48 Swaps, supra note 1.

2003]

THE TROUBLE WITH

FASB

Given the circumstances, it seems reasonable to insist that the
accountant should be required to accept full responsibility for
the choice among available accounting principles ... This need

not mean that we must abandon the result of the present
formulation, i.e., that corporate management must take
responsibility for the statements on their own, because the
verifiable raw figures must still be theirs. But the interpretation
of the figures-the accounting principles applied-should be the

responsibility of the certifying accountants.
This would
conform to the public's concept of the nature of the attest
function by independent accountants.49

Another factor that has contributed to the SEC's ongoing
abdication of responsibility over accounting principles is worth
noting: People have a natural tendency to belittle expertise that
they do not possess. The SEC has been composed primarily of
lawyers. Lawyers do not want to be bothered by accounting,
which they view as merely "technical." Hence, the SEC has been
willing to leave accounting to the accountants. 50
The organization to which the SEC passed the ball on
accounting principles in 1938 was the Committee on Accounting
Procedure (CAP) of the American Institute of Accountants
(AIA).5' The AIA was the trade association of practicing
accountants.52 The AIA had been formed in 1936 by the merger of
a predecessor (also called the American Institute of Accountants)
and the American Society of Certified Public Accountants.53 This
merger was motivated in considerable measure by a desire by the
accounting industry to present a unified front to the SEC.54 The
CAP also had been formed in 1936."5
The CAP had to decide how to proceed with its new role.
Kripke, supra note 17, at 1186-87; see also CHATOV, supra note 27, at 177-79.
50 Seligman, supra note 23, at 3-4.
49

51 CHATOV,

supra note 27, at 133-52; PREVITS & MERINO, supra note 45, at 254-

47, 260-64.
52 The American Association of Accountants is the trade association of accounting
academics. PREVITS & MERINO, supra note 45, at 217.
53 CHATOV, supra note 27, at 125-26. The AIA changed its name to the American
Institute of Certified Public Accountants in 1957, which name it retains today. Id. at
195.
54 Id. at 125-26.
55

PREVITS & MERINO, supra note 45, at 260.

N.C. J. INT'L L. & COM. REG.

[Vol. 28

Most importantly, it had to decide whether its function was to
promulgate and codify accounting principles or to document
existing practice. 6 To push matters along, in 1938, it published,
without expressly blessing, a study that had been funded by the
foundation of a predecessor of the current Deloitte & Touche
accounting firm57 entitled A Statement of Accounting Principles.58
Notwithstanding the ambitious title, the study was merely a survey
of then-existing practice. 9 Many took this, plus the CAP's hiring
of the lead author of A Statement of Accounting Principles as the
research director of the CAP, as the CAP blessing existing
practice. 6'
This drew loud criticism from the theoretical
accounting academy.6'
The academy's concerns were justified.6" The CAP was
controlled by practitioners and had cumbersome procedures. As a
consequence, the CAP never looked at accounting principles in a
comprehensive way. Rather, in its twenty-three-year life, the CAP
merely put out fifty-one ad hoc Accounting Research Bulletins
that memorialized and clarified existing practice in a few areas.63
Starting in the mid-1950s, the CAP began to draw criticism
from business, in particular, from the Controllers Institute (now
the Financial Executives Institute). The Institute's members are
the people in businesses who hire and fire accountants.
Consequently, the Institute's complaints were heard.
Their
concern was that the CAP was reaching troublesome results after a
closed process; technical accountants were just too isolated from

56 CHATOV, supra note 27, at 185-86.

57 Deloitte & Touche firm history, at http://www.deloitte.com/vs/0,1616,sid%
253D2279,00.html (2002) (Haskins & Sells became part of Deloitte) (on file with the
North Carolina Journal of International Law and Commercial Regulation).
58 CHATOV, supra note 27, at 161; PREVTTS & MERINO, supra note 45, at 260-63.
59 CHATOV, supra note 27, at 161; PREVITS & MERINO, supra note 45, at 260-63.
60 PREVITS & MERINO, supra note 45, at 263.
61 CHATOV, supra note 27, at 162-63.

62 In general, the position of academic accountants at the time was consistent with
their best interests: They generally opposed SEC regulation of accounting principles but
preferred a more comprehensive and abstract approach than the ad hoc approach
preferred by practitioners. Id. at 111-13, 143-47, 161-63.
63 Id. at 185-90. Professor Kripke calls this approach "the continuous program of
elimination of permissible choices." Kripke, supra note 17, at 1187.
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reality to regulate accounting principles effectively.'
The
American Institute of Certified Public Accountants (the renamed
AIA) (AICPA) responded by replacing the CAP with the
Accounting Principles Board (APB) in 1959. Not surprisingly, the
principal difference between the CAP and the new APB was that
the APB included representatives of business.65
The APB had an unfortunate life. If, as at least one
commentator has observed, the CAP was structured to assure that
it would make little progress in prescribing accounting
principles,66 the APB was structured to do even less, as it was
required to achieve consensus with business as well as within the
accounting practitioner community. In its thirteen years, the APB
managed to produce just thirty-one pronouncements. One of these
thirty-one pronouncements doomed the Board. In 1970, after
extensive study and debate, the APB was able to agree to only
watered-down rules controlling the accounting for mergers and
acquisitions.67 The failure to deal with this key issue demonstrated
to most involved that the APB simply was not up to the task to
which it was charged; in particular, that the APB lacked the
independence required to set accounting principles.68
With the independence issue in the forefront, the AICPA spun
off most of the standard-setting function. First, the Financial
Accounting Foundation (FAF) was formed in 1972. Then, in
1973, the highest standard-setting authority became today's
FASB, which is part of the FAF. FASB's seven members are
chosen by the trustees of the Foundation. FASB members work
full-time for the Board. 69 Thus, with the replacement of the APB
by the FASB, the standard-setter became more independent, leaner
(compared to the seventeen member [in 1972] APB), and more
diverse.
Of course, with supermajority voting (at times),
64 CHATOV,

supra note 27, at 192-93.

65 Id. at 195-99.
66 Id. at 133.
67 Id. at 218-22.

As a sad comment on the effectiveness of private standardsetting, these 1970 watered-down rules continued in force for over 30 years. BUSINESS
COMBINATIONS, Statement of Financial Accounting Standards No. 141, & 1 (Financial
Accounting Standards Bd. 2001); BUSINESS COMBINATIONS, Opinion No. 16 (Accounting
Principles Bd. 1970).
68 CHATOV, supra note 27, at 229-30; Loss & SELIGMAN, supra note 39, at 738-44.
69 CHATOV, supra note 27, at 232-37.
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cumbersome "due process" procedures7" designed to give business
unlimited input prior to decisions (so that FASB can avoid the fate
of the CAP), and certain "constituencies" given mandatory
representation on the FAF, the FASB still was not likely to
accomplish much.7
Early in FASB's life, it produced its two most important, and
troubling, pronouncements.72 First, in 1974, FASB issued the
Statement of Financial Accounting Standard No. 2 (SFAS 2).
This Statement, which continues in effect today, prescribes the
rules for accounting for business' research and development
activities (R&D). All costs of internal R&D are to be treated as a
current expense rather than treated as an investment, like buying
an asset. For this reason, as discussed above, a high-tech company
shows few assets and can look like it is losing money even if it is
doing quite well. This bad accounting for intangibles in SFAS 2 is
remarkable given that, in most other contexts, a variety of
expenditures are treated as asset-related. For example,
depreciation on a factory is not treated as a current expense, but,
rather, is accounted for as a cost of the goods manufactured in the
factory. In contrast, under SFAS 2, the R&D leading to a valuable
patent is expensed so that the patent is shown on the books as
having little value. Nevertheless, SFAS 2 was understandable at
the time. It protected against over-enthusiastic corporate
management booking dreams as assets. 74 But keeping SFAS 2 in
place for decades, while the importance of wealth created by R&D
has increased, is inexcusable.75
The principal reason given by FASB for the no-asset rule in
SFAS 2 is the speculative nature of the resources created by
70 Note that FASB uses the term "due process" so as to attempt to wrap their

deference to business in Constitutional dignity.
71 CONFERENCE BOARD, supra note 28, at 39-41; PAUL B. W. MILLER ET AL., THE

FASB: THE PEOPLE, THE PROCESS, AND THE POLITICS 58, 67-71 (4th ed.
[hereinafter FASB PROCESS].

1998)

72 Of course, the problems from FASB's nonfeasance dwarf those from its
pronouncements.
73 ACCOUNTING FOR RESEARCH AND DEVELOPMENT COSTS, Statement of Financial
Accounting Standards No. 2 (Financial Accounting Standards Bd. 1974) [hereinafter
SFAS 2].
74 FASB PROCESS, supra note 71, at 122-23.
75 FINANCE APPROACH, supra note 2, at 90-91, 108-132.
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FASB's focus on this concern seems motivated by the

time-honored feature of private standard-setting, "conservatism."
FASB's words in 1980: "Conservatism is a prudent reaction to

uncertainty and risks inherent in business situations are adequately
considered. Thus, if two estimates of amounts to be received or
paid in the future are about equally likely, conservatism dictates
using the less optimistic estimate . . .7 Conservatism dampens
management's enthusiasm. It also reduces the risk that the
accountants will be sued.78
One suspects that another concern influenced FASB in
promulgating SFAS 2: Accountants lack the expertise required to

evaluate the key intangible assets of modern business. By
ignoring intangibles, FASB protected the accounting industry from
others playing a role in reporting the financial performance of
businesses.
The second key early FASB pronouncement was 1975's
Statement of Financial Accounting Standards No. 5 (SFAS 5),
which is in force today.79 SFAS 5 provides that a business'

financial statements need to show a contingent liability of the
business only if both (i) it is probable that the liability will have to
be paid and (ii) the liability is reasonably estimable."0 This is
amazing.
A liability, even a liability that would destroy a
76

SFAS 2, supra note 73, at 37-59.

77 QUALITATIVE CHARACTERISTICS OF ACCOUNTING INFORMATION, Statement of
Financial Accounting Concepts No. 2 & 95 (Financial Accounting Standards Bd. 1980).
78 See discussion infra accompanying note 119. See also GEORGE J.BENSTON, The
Effectiveness and Effects of the SEC's Accounting Disclosure Requirements, in
ECONOMIC POLICY AND THE REGULATION OF CORPORATE SECURITIES 23, 30 (Henry
Manne ed., 1969); CHATOV, supra note 27, at 265.
79 ACCOUNTING FOR CONTINGENCIES, Statement of Financial Accounting Standards
No. 5 (Financial Accounting Standards Bd. 1975).
80 Id. at 8. Many additional contingent liabilities must be described, but not
measured, in the notes to the financial statements. Id. at 10. Unfortunately, history has
shown that footnote description is no substitute for measurement and presentation on the
statements. The 1938 SEC release ceding authority to the CAP quoted in the text above
explicitly provided that footnote disclosure is not adequate medicine for bad accounting.
Enron disclosed key facts about its troubling transactions with related parties in footnotes
to its financial statements but that did not prevent many from being misled. William C.
Powers, Jr. et al., Report of Investigation by the Special Investigative Committee of the
Board of Directors of Enron Corp. 192-97, 200-2001, at http://news.findlaw.com/
hdocs/docs/enron/sicreport/ (Feb. 1, 2002) [hereinafter Powers Committee Report] (on
file with the North Carolina Journal of International Law and Commercial Regulation).
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company, does not appear on the financial statements if the
company has a shot at ducking responsibility. Similarly, a
contingent liability that is almost certainly going to have to be
paid, say from a toxic waste spill, that is so huge that the amount
of the liability cannot be estimated is not booked-not one cent.
This is really troubling. For example, one of the bigger failures of
Enron's accounting was that it did not show the company's
breathtakingly large contingent liabilities.8'
How does one explain something so obviously wrong as SFAS
5, particularly in light of FASB's professed dedication to
accounting conservatism? A thorough examination is beyond the
scope of this article, but limited speculation is useful. First, the
disclosure and valuation of all contingent claims could have
untoward impact in litigation.82 FASB did not want financial
statements to be the help wanted pages for plaintiffs' lawyers.
Second, as was the case with SFAS 2, FASB did not want to put
accountants in the position of evaluating estimates. This is not
their traditional role. Also, it would expose them to legal liability
if the estimates proved incorrect.
Approximately twenty years after the creation of FASB,
starting around 1992, a series of events changed the Board in
important ways.83 These events revolved around the accounting
treatment of stock options granted to employees as compensation.
Under a 1972 APB Opinion, companies recorded no expense for
this compensation.84 FASB undertook to examine this highlyquestionable accounting. Business went ballistic. A Sense of the
Senate Resolution threatened to take away FASB's authority to set
accounting standards if FASB changed the accounting for stock
options.85 FASB relented, but with uncharacteristic candor:
The debate on accounting for stock-based compensation
unfortunately became so divisive that it threatened the Board's
future working relationship with some of its constituents.
81 Bratton, supra note 28, at 1345-47; id. at 120.
82 FINANCE APPROACH, supra note 2, at 149-51.
83 FASB PROCESS, supra note 71, at 137-42.
84 ACCOUNTING FOR STOCK ISSUED TO EMPLOYEES, Opinion No. 25 (Accounting
Principles Bd. 1975).
85 Michael H. Granof & Stephen Zeff, Unaccountablein Washington, N.Y. TIMES,
Jan. 23, 2002, at A19.
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Eventually, the nature of the debate threatened the future of
accounting standards setting in the private sector.
The Board chose [no requirement that the cost of stock options
be shown on the financial statements] to bring closure to the
divisive debate on this issue-not because it believes that
solution is the best way to improve financial accounting and
reporting. 86
Like a textbook bureaucracy, FASB valued its existence more than

its mission.
The accounting industry cites the stock compensation flap as
proof that Congress cannot be trusted with accounting principles. 7
A more objective view is that a legislature with little experience in
accounting matters (because of decades of being deflected by the
accounting industry) makes mistakes. If Congress had experience,
an expert staff, and ongoing responsibility, as do, say, the taxwriting committees, Congress would not behave so unfortunately.
This 1995 retreat certainly undermined FASB's respect as a

standard-setter. Like with the CAP, however, the strongest
critique of FASB came, not from disappointed reformers, but from
business.
Business leaders were furious that FASB even
suggested that businesses should account for stock options like
they do for other compensation.8 8 Private sector financial support
(contributions) for FASB dried up.89 As a consequence, the
principal source of funding for FASB today comes from the sale

and licensing of its "public" pronouncements.9"
86 ACCOUNTING

FOR STOCK-BASED

COMPENSATION,

FASB protects

Statement

of Financial

Accounting Concepts No. 123, 60, 62 (Financial Accounting Standards Bd. 1995).
Many have observed that the associated incentive for stock option compensation caused
the management focus on short-term stock price increases blamed for so many of the
recent accounting scandals. Tom Hamburger & Christine B. Whelan, Stock-Options Foe
Tries to Ride Momentum-Scandals Offer Sen. Levin a Window of Opportunity in
Decade-Long Battle With Business, WALL ST. J., Aug. 6, 2002, at A4; Michael
Schroeder, Bush Supports Business in Debate Over Changing Options Accounting,
WALL ST. J., Apr. 10, 2002, at A2.
87 See, e.g., FASB PROCESS, supra note 71, at 159-60.
88

See, e.g., id. at 183-92.

89 Stuart Kahan, Jenkins Takes the FASB Helm Setting His Course, 20 PRACTICAL
ACCT. 41, 42 (1997).
90 The International Accounting Standards Board, discussed in the next section of
this article, is supported almost entirely by contributions. International Accounting
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this revenue stream by playing hide-the-ball. For example, FASB
pronouncements are not available free of charge on FASB's
website.9 Principles must be purchased from the accounting
industry.
Note what happened: FASB is granted a public responsibility
by the SEC. It exploits that position by "taxing" users of its
activities through high charges for its pronouncements - taxation
without representation. Then, responsible to nobody, FASB can
only become more isolated. Sarbanes-Oxley does provide FASB
with public funds to replace contributions (not to replace sales and
royalty revenue), but this new funding has yet to be implemented
by the SEC, so that this development's impact cannot be appraised
at this time.92

FASB's funding always has played a key role in the dynamic
between the SEC and FASB. When FASB was formed in 1973,
the SEC blessed the new Board. In the official release doing so,
the SEC identified business' commitment to funding FASB with
contributions as a key reason for the governmental blessing.93 The
SEC liked, and likes, having an off-budget source of financing for
activities that it otherwise would be required to fund. FASB is the
SEC's SPE (Special Purpose Entity). Of course, with the 1990s'
shift in funding, a key justification for SEC's 1973 blessing of
FASB no longer applied, but, by this time, the SEC was hooked on
the off-budget financing. Additionally, the SEC uses FASB for
purposes other than funding. For example, FASB's separateness
enables the SEC to dodge tough accounting issues, like accounting
for compensatory stock options.94 Further, accountants at the SEC
leave to go to FASB for higher-paying (non civil service) staff
Standards Committee Foundation, Annual Report 2001 13, at http://www.iasc.org.uk/
docs/misc/iascf200l-r.pdf (2002) [hereinafter IASB Annual Report].
91 See FASB Home Page, at http://www.fasb.org (last visited Mar. 2003).
92 Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 109, 116 Stat. 745, 769-71
(2002). FASB indicated that it wanted funding only if there were no strings, not even
reporting to Congress as to how the funding was used. Financial Accounting Standards
Board, News Release: FASB Chairman Comments on Proposed Legislation, at
http://www.fasb.org/news/nr031902.shtml (Mar. 19, 2002) (on file with the North
Carolina Journal of International Law and Commercial Regulation).
93 Accounting Series Release No. 150, 39 Fed. Reg. 1260, 1973 SEC LEXIS 2259
(1973).
94 FASB PROCESS, supra note 71, at 158
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jobs, a possibility which must unconsciously color the Agency's
(or, at least, the Office of the Chief Accountant's) view of the
Board.95
The final relevant chapter in the history of U.S. private
standard-setting is the Enron and other recent accounting scandals.
While the scandals called our entire accounting regime into
question, FASB's response was to blame everybody else.96
Luckily for FASB, at the peak of Congress's inquiry, the focus
was on Enron, and in most cases Enron technically had not
complied with existing accounting principles.97 As a result, FASB
did not have to defend those pronouncements. By the time
scandals like WorldCom arose, whose abuse was based on
manipulating FASB's much-lauded conservatism,98 FASB could
just keep quiet.99
FASB's contribution to the Enron and other recent scandals,
95 Id. at 158. This is a longstanding tradition. The first Chief Accountant of the
SEC, Carman Blough, became the first full-time director of research of the AlA.
CHATOV, supra note 27, at 102-03. More recently, in 1998, Mark Sutton, a former Chief
Accountant of the SEC, became a full-time consultant to FASB. Financial Accounting
Standards Board, 305 Status Report, 4 (Financial Accounting Standards Bd., Sept. 30,
1998). A. Clarence Sampson went from Chief Accountant to FASB member. Financial
Accounting Standards Board, 241 Status Report, 4 (Financial Accounting Standards Bd.,
May 28, 1993).
96 See FASB Testimony, supra note 3, at 21-27 (placing blame on officers,
directors, regulators, and auditors).
97 Id. at 21-24.
98 WorldCom had set aside profits in the good days past under SFAS 5, a
conservative approach, so as to use the vintage profits as paper profits in later bad years.
Art Berkowitz & Richard Rampell, Hiding in the Footnotes: The Magic of Stable
Earnings, WALL ST. J., Oct. 31, 2002, at Cl; Henny Sender, Call Up the Reserves:
WorldCom's Disclosure Is Warningfor Investors, WALL ST. J., July 3, 2002, at CI.
99 FASB Chair Jenkins testified on February 14, 2002. FASB Testimony, supra
note 3. The House passed its bill in April. WorldCom's accounting problems became
public late June 2002. Jared Sandberg et al., WorldCom Admits $3.9 Billion Errorin its
Accounting: Firm Ousts FinancialChiefand Strugglesfor Survival: SEC Probe Likely to
Widen, WALL ST. J., June 26, 2002, at Al. The resulting pressure pushed Congress to
pass the final bill in July. David S. Hilzenrath et al., How Congress Rode a "Storm" to
CorporateReform, WASH POST, July 28, 2002, at Al; See Jonathan Weisman, Business
Groups Find Their Influence on Audit Reform Legislation Shrinking, WASH. POST, July
23, 2002, at Al (describing pressures placed on Congress). For the chronology of
Sarbanes-Oxley on the Hill, see Bill Summary & Status for the 107th Congress, H.R.
3763, at http://thomas.loc.gov/cgi-bin/bdquery/z?d107:HR03763:@@@S (last visited
Mar. 31, 2003).
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however, should not be overlooked. For example, Enron used
numerous techniques to present an inaccurately-positive financial
face.1"' The technique that drew the most public attention was
Enron's use of SPEs: 10 ' Enron formed SPEs (corporations and
other legal entities) that it controlled and for which it provided
virtually all of the financing. 1 2 Then, bad investments and
liabilities were parked in the SPEs.'0 3 Finally, Enron did not show
04
these bad investments and liabilities on its financial statements.1
FASB had gone out of its way to bless SPEs. In contrast, the
CAP's final pronouncement had noted that:
There is a presumption that consolidated statements [the type of
financial statements that would have treated Enron's SPE's as
part of Enron] are more meaningful than separate statements and
that they are usually necessary for a fair presentation when one
of the companies in the group directly or indirectly has a
controlling financial interest in the other companies. 105
FASB reapproved this opinion in 1987.06 Nevertheless, in 1990,
FASB ruled that, under certain circumstances, a parent corporation
could own up to 97% (by value) of a subsidiary and not treat that
subsidiary as part of the parent. 10 7 Enron put up more than 97% of
the equity of key SPEs, so as to violate even this generous
ruling."0 8 Specifically, FASB's 1990 opinion blessed certain saleleaseback transactions. In these transactions, a company that
could not find a cooperative third party to do the sale-leaseback
100 Powers Committee Report, supra note 80, at 3-17.
101 See, e.g., John R. Emshwiller & Rebecca Smith, Behind Enron 's Fall,a Culture
of Operating Outside Public's View: Hidden Deals With Officers and Minimal
Disclosure Finally Cost it is Trust: Chewco and JEDI Warriors, WALL ST. J., Dec. 5,
2001, at Al.
102 Powers Committee Report, supra note 80, at 36-40.
103

Id.

104

Id.

105 ACCOUNTING RESEARCH AND TERMINOLOGY BULLETINS, Accounting Research
Bulletin No. 51, para. 1 (American Inst. Of Certified Pub. Accountants 1959).
106 CONSOLIDATION OF ALL MAJORITY-OWNED SUBSIDIARIES, Statement of Financial

Accounting Standards No. 94, para. I (Financial Accounting Standards Bd. 1987).
107 Impact of Nonsubstantive Lessors, Residual Value Guarantees, and Other
Provisions in Leasing Transactions, Emerging Issues Task Force Issue No. 90-15
(Financial Accounting Standards Bd. 1990) [hereinafter SPE Ruling].
108 Powers Committee Report, supra note 80, at 52, 83.
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with, instead did the transaction with a SPE.' °9 The investment
banking community had much invested in these transactions.
FASB, in blessing these transactions, apparently put appeasing the
interests of investment bankers and others who were doing these
transactions ahead of the interests of sound financial reporting.
Business saw the 1990 leasing-only ruling as a green light for all
(adequately-capitalized) SPEs." The key point here, however, is
that if FASB had not blessed SPEs (if done right) in the first place,
Enron could not have used them (rightly or wrongly). In January
2003, FASB tightened
the SPE rules somewhat."' Many view this
12
as too little, too late.'
The Enron and other accounting scandals precipitated a new
entertainment in the accounting standards debate. Recently, some
have argued that FASB's problem is that it prescribes "rules"
rather than "principles." ' 13 In response, Sarbanes-Oxley requires
the SEC to study "principles-based" accounting." 4 Obviously, in
the contemporary discussion, the terms "rules" and "principles"
are being used almost backwards from how they have been used
historically. After all, FASB does not prescribe rules in the
historically-used sense of controlling codifications of accounting
principles. Rather, it puts out ad hoc discussions of selected
issues. In the contemporary discussion, "rules" refer to crisp,
mechanical ad hoc analyses, while "principles" are used to mean
Bala Dharan, Financial Engineering with Special Purpose Entities, in ENRON
AND BEYOND 103, 106-08, 114-16 (2002).
110 Id. This was particularly inappropriate, since leasing presents less abuse
possibility than other uses of SPEs because of the strict rules controlling accounting for
leases. See ACCOUNTING FOR LEASES, Statement of Financial Accounting Standards No.
13 (Financial Accounting Standards Bd. 1976).
109

"'I CONSOLIDATION OF VARIABLE INTEREST ENTITIES, Interpretation No. 46
(Financial Accounting Standards Bd. 2003).
112 See, e.g., Cassell Bryan-Low & Carrick Mollenkamp, 'Off the Books' Cleanup
Turns Out to Be Tough, WALL ST. J., Jan. 13, 2003, at Cl. FASB Rule Will Clip
Enronesque Alliances, WALL ST.J.,Jan. 16, 2003, at C3.

113 PROPOSAL: PRINCIPLES-BASED APPROACH TO U.S. STANDARD SETTING,

File

Reference No. 1125-001, 2-3 (Financial Accounting Standards Bd. 2003), availableat
http://www.fasb.org/proposals/principles-basedapproach.pdf
[hereinafter FASB on
Principlesi; See also David S. Hilzenrath & Kathleen Day, Firm Urges Accounting Rule
Shift, WASH. POST, June 18, 2002, at El.
114 Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 108(d), 116 Stat. 745
(2002).
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mushy ad hoc analyses." 5 The argument in favor of such
"principles" is that, applying mushy prose, the auditor will take

more responsibility for her work since she cannot hide behind a
clear rule. 1 6 In reality, it is hard to see how going to mushy prose
can do anything but make matters worse - much worse.' 17 The real
problem, as discussed above, is the flexibility notion that has

inhered in private standard-setting since the 1930s, and flexibility
is not on the table in the current debate. 8 In fact, the rules vs.
principles debate seems to be an attempt by business to take
advantage of how the recent scandals have demonstrated the clear
problems with flexible accounting by co-opting and twisting antiflexibility rhetoric so as to justify more flexibility!
Something very interesting, however, has come out of this
115 See FASB on Principles, supra note 113, at 5 (describing the differences
between rules-based and principles-based analyses).
116 Art Berkowitz & Richard Rampell, The Accounting Debate: Principlesvs. Rules,
WALL ST. J., at http://online.wsj.com/article/0,,SB103886213539574553,00.html (Dec.
2, 2002) (on file with the North Carolina Journal of International Law and Commercial
Regulation).
117 Proponents of "principles" cite Enron's use of the 3% outside investment rule as
evidence of the problems with "rules." Powers Committee Report, supra note 80, at 4954. The relevant language of the rule provides:
The initial substantive residual equity investment should be comparable to that
expected for a substantive business involved in similar ... transactions with
similar risks and rewards. The SEC staff understands from discussions with
Working Group members that those members believe that 3 percent is the
minimum acceptable investment. The SEC staff believes a greater investment
may be necessary depending on the facts and circumstances, including the credit
risk associated [with the SPE's activities] ....
SPE Ruling, supra note 107. As this quotation demonstrates, the 3% rule is a rocky
shoal, not a safe harbor that Enron could hide in. Moreover, the drafting is "principlesbased," not "rules based." Rules also were not the problem with Enron's related-party
transactions. Powers Committee Report, supra note 80, at 198-200. Under these
circumstances, "principles" would not stop future Enrons, as they did not stop Enron
itself. Bratton, supra note 28, at 1352-54.
118 As William Beaver of the Stanford business school noted recently:

The basic issue, which is omitted from the "bright-lines" [principles] versus
"concept-based" [rules] discussion, is this: what are the incentives to exercise
discretion in financial reporting? The way to alter discretion in financial
reporting is to affect those incentives in a manner that increases the cost of
opportunistic discretion.
William H. Beaver, What Have We Learnedfrom the Recent Corporate Scandals That
We Did NotAlready Know?, 8 STAN. J. L. Bus. & FrN. 155, 166 (2002).
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rules vs. principles debate. In defending FASB, its spokesperson
admitted that the current regime has been partly "driven by the
trial bar... [and] provides some protection."1" 9 Finally, FASB has
admitted publicly what we all have suspected for some time:
Conservatism and other bedrock accounting principles have been
motivated, not just by a concern for good financial reporting, but
also by a concern to protect practicing accountants from the evil
trial bar (representing, presumably, only evil investors). Worse,
FASB sees nothing wrong with using its public position to protect
a private special interest, the accounting industry.
To summarize the history of private standard-setting in
America: the players acted in their own self-interest, as predicted
in the preceding section of this article. Independence really has
meant isolation and irrelevance. The central feature of the
resulting accounting standards is the flexibility notion: accounts
need not be right, merely acceptable. Flexibility serves the
interests of accountants and corporate managers but is at odds with
the needs of investors, the acknowledged consumers of financial
statements. Another key feature of private standard-setting has
been the conservatism that enables managed earnings and abuses
like WorldCom. As to specific pronouncements, the private
standard-setter has undermined the quality of business' financial
statements-most importantly by blocking meaningful accounting
for intangibles, apparently to protect the accounting industry.
When faced with controversy, particularly critiques from business
interests, the private standard-setter has either reorganized or
capitulated. The SEC's institutional interests-combined with the
distaste for accounting shared by most lawyers-have prevented
the SEC from playing a proper role in the setting of accounting
principles.
To conclude the discussion of the history of private standardsetting in America, it is helpful to evaluate the accounting
industry's view that private standard-setting has been the hero of
the story of private capitalism in America. For example, FASB's
chair last year testified to Congress that "[t]he unparalleled
success and competitive advantage of the U.S. capital markets are
due, in no small part, to the high-quality and continually

119 Id.
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improving U.S. financial accounting and reporting standards.' 2 °
In fact, there is no way to determine private standard-setting's real
21
contribution, since public standard-setting has not been tried.1
The discussion above certainly calls the industry's favorable view
of private standard-setting into question. Private standard-setting
looks more like a not very good player on a sports team that
achieves greatness notwithstanding.
While reflecting on the history of private standard-setting in
America, one is reminded of the story of Colonel Nicholson in the
movie (and novel) Bridge on the River Kwai. 122 Nicholson,
portrayed in the movie by Sir Alec Guinness, is a career military
man of the highest principles and of immense fortitude. He
commands a troop of engineers-professionals?-near Singapore
in 1942. The British high command surrenders Malaya to the
Japanese. Interpreting the surrender as an order to be obeyed,
Nicholson surrenders his entire troop. Nicholson so embraces the
surrender as a principle that he prevents his men from trying to
escape. High principles drive Nicholson to absurd results.
Seeing the troop's abilities, the Japanese put the troop to work
building a strategically-important bridge in an isolated jungle. In
order to boost morale, and out of a phenomenal loyalty to the
principles of the military, Nicholson drives his troop to build the
best possible bridge. As a consequence of the troop's dedication
to the bridge project, the troop is saved from the self-destruction
that was experienced by the prisoners employed in the project
previously.
Consequently, when the bridge is completed,
FASB Testimony, supra note 3, at 2.
Scholars with a strong belief in the efficiency of the markets have concluded that
the current accounting regime has contributed little to market efficiency. For an early
example, see Benston, supra note 23, at 531 ("These findings indicate that the data
required by the SEC do not seem to be useful to investors."). In contrast, there is
evidence that the U.S. accounting regime has more value-relevance than the European
alternatives. See, e.g., Eli Bartov et al., Comparative Value Relevance Among German,
U.S. and InternationalAccounting Standards: A German Stock Market Perspective, at
http://papers2.ssrn.com/paper.taf?
ABSTRACTID=316525 (2002) (on file with the North Carolina Journal of
International Law and Commercial Regulation). This does not demonstrate that U.S.
private standard-setting is preferential to government standard setting, however, as the
European standards are private or otherwise have their own problems.
122 The Bridge on the River Kwai (Columbia Pictures Corp. 1957); PIERRE BOULLE,
THE BRIDGE OVER THE RIVER KWAI (Xan Fielding trans., 1954).
120
121
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Nicholson views it as the central achievement of his life. Then,
tragically, he realizes that his love for his men and his
commitment to narrow principles played into the enemy's hands.
Heroically, he is killed while destroying the-his-bridge.
Accounting technicians of high principles worked mightily
over the years to build an amazing artifice. But, the whole project
has been misguided from the start. The accounting rules should
have been built by government to protect investors, not by isolated
professionals looking solely to the industry's morale and narrow
principles.
IV. The Cosmic Convergence?
Enron, WorldCom, and Sarbanes-Oxley notwithstanding, the
most important recent development in financial accounting has
been the movement toward nations harmonizing their accounting
standards. This movement was driven by the increased
globalization of the world's financial markets.
Currently, the key organization charged with effecting
worldwide accounting standard convergence is the International
Accounting Standards Board (IASB). The IASB was formed in
2001123 and resembles FASB in many ways. It replaced its more
loosely-structured predecessor, the International Accounting
Standards Committee (IASC). 124 The IASB is part of a foundation,
125
the International Accounting Standards Committee Foundation,
a Delaware corporation. Its headquarters is in London.126 The
IASB issues ad hoc pronouncements on accounting issues it deems
significant. 127 These pronouncements are referred to as
International Financial Reporting Standards (IFRS). 12' The IASB
looks to make financial statements useful to all users of financial
information, including the public. 129 Flexibility in accounting

123 International Accounting Standards Board, Preface to International Financial
Reporting Standards, 1 (2002), at http://www.iasb.org.uk/docs/preface/ed-preface.pdf.
124 Id. 4.
125

Id.

126

Id. at inside cover.

127 Id.

.
7-8.

128

Id. 1.

129

Id. 10.
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principles is assumed. 3 ° "Due process" is followed in developing
IFRS. 3 ' IFRS consist
solely of "principles"-mushy
pronouncements.' 32 The Vice-Chair of the IASB previously was

on the Board of Trustees of the U.S. FAF.'33 There is a permanent
U.S. representative on the IASB.' 34

The person currently so

serving as the U.S. liaison was a Board member of FASB.' 35
The IASB has been quite successful in becoming the focus for
convergence in accounting principles.

Most prominently, the

European Union recently required public European companies to
comply with IFRS by 2005.136 Also, a December 2002 survey of

fifty-nine countries' accounting standard-setters discovered that
90% of the standard-setters intend to converge to IFRS.'37
The IASC was formed in 1973 by the standard-setters-mostly
private-of Australia, Canada, France, Germany, Ireland, Japan,
Mexico, the Netherlands, the United Kingdom, and the United
States. A number of other countries joined later. The IASC was
to create model accounting principles for countries to adopt as

130 Id.
131 Id.

12.

18-19.
132 FASB on Principles, supra note 113, at 4-5.
133 International Accounting Standards Board, Board Members, Thomas E. Jones,
http://www.iasb.org.uk/cmt/0001 .asp?s=6876466&sc={ ID1A8749-B6DI-4351-A998F60BD4D2EF27}&n=2064 (last visited Mar. 2003) (on file with the North Carolina
Journal of International Law and Commercial Regulation).
134 International
Accounting
Standards Board,
Liaison Countries,
at
http://www.iasb.org.uk/cmt/0001 .asp?n=71 &s=6928682&sc = {C2D2C7E5-1719-4424A178-3E4lE4EIEB90}&sd=6369261 (last visited Apr. 2003) (on file with the North
Carolina Journal of International Law and Commercial Regulation).
135 International Accounting Standards Board, Board Members, James J. Leisenring,
http://www.iasb.org.uk/cmt/0001.asp?s=6769057&sc={72A5FDAI-3D3F-4A47-ADB297ABDC3976C7}&n=84 (last visited Mar. 2003) (on file with the North Carolina
Journal of International Law and Commercial Regulation). The current U.S. liaison is
James J. Leisenring. Id.
136 Natalia Radziejewska & Chuck Gnaedinger, EU Council Adopts International
Accounting Standards, 95 Tax Notes 1725 (June 17, 2002).
137 Donna L. Street, GAAP Convergence 2002: A Survey of National Efforts to
Promote and Achieve Convergence with International Financial Reporting Standards 2,
http://www.ifad.net/content/ie/ie_f gaapframeset.htm
(last visited Mar. 2003)
[hereinafter Convergence 2002]. This study was done for the six largest accounting
firms in the world, which suggests that the accounting industry strongly supports the
IASB. Id. at 25 (inside back cover).
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they saw fit. 3 ' FASB responded to the creation of the IASC by
protecting its turf: FASB did not cooperate with the IASC and
belittled the "low quality" of IASC principles. 139 Then, the
increasing internationalization of financial markets made FASB's
isolation less tenable. The stock of companies from all over the
world trade on exchanges all over the world. International
accounting principles are needed if these markets are to function
efficiently. 4 ° Responding to the need for international accounting
principles, the International Organization of Securities
Commissions, including the U.S. SEC, pushed the IASC to
develop core accounting standards to be used with regard to
securities issued or traded in multiple countries.' 4 ' When these
core standards were substantially completed in 1998, the IASC
went on the offensive to promote convergence in international
accounting standards. 4 2 In order to get U.S. SEC acceptance, the
FASB-like IASB was formed with Paul Volcker, the very wellregarded former head of the U.S. Federal Reserve Bank, as chair
of the parent foundation. 143
FASB began to cooperate
144
somewhat.
It seems clear that nations' accounting principles should
138 Financial Accounting Standards Board, The JASC-U.S. Comparison Project: A
Report on the Similaritiesand Differences between IASC Standards and U.S. GAAP 3-4,
9-12 (2nd ed. 1999) [hereinafter FASB on IASC]; INTERNATIONAL ACCOUNTING
STANDARDS COMMITTEE, INTERNATIONAL

ACCOUNTING STANDARDS EXPLAINED

3-5

(2000) [hereinafter IASC].
139 FASB on IASC, supra note 138, at 4-6; IASC, supra note 138, at 12-21;
Elizabeth MacDonald, U.S. Accounting BoardFaults Global Rules, WALL ST. J., Oct.
18, 1999, at Al.
140 FASB on IASC, supra note 138, at 7-9; IASC, supra note 138, at 5-7.
141 Floyd Norris, Accounting Standards Committee Named, N.Y. TIMES, May 23,
2000, final, at C2 ; Michael H. Sutton, InternationalAccounting Issues: Challenges and
Opportunities, 280 Status Report 4 (Financial Accounting Standards Bd., Sept. 20,
1996).
142 Strategy Working Party of the International Accounting Standards Committee,
Shaping IASC for the Future 3-10, http://www.iasb.org.uk/docs/swp/swp_l.pdf (last
visited Mar. 2003). That the relevant body is called the "Strategic Working Party"
certainly suggests that the IASB is on a campaign to conquer the world. See id
143 Floyd Norris, Fewer Bordersfor Global Accounting, N.Y. TIMES, Jan. 26, 2002,
final, at C 1.
144 See Financial Accounting Standard Board & International Accounting Standards
Board,
Memorandum
of
Understanding,
"The
Norwalk
Agreement,"
http://www.fasb.org/news/memorandum.pdf (Sept. 18, 2002).
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converge. Provincialism should not interfere with the efficiency
of the international capital markets so as to reduce worldwide
welfare.' 45 Thus, at its most general, the IASB project is sound.
Also, already the IASB has done good by deflecting political
pressure off FASB on the stock options issue.'46 Nevertheless, the
IASB, as it currently is organized and operates, is troubling. The
147
IASB, basically, is an organization of private standard-setters.
That alone is troubling. But the IASB has an additional problem,
that in order to get worldwide business acceptance (and compete
with FASB), the IASB has become an outspoken advocate that
accounting standards should be "principles-based," i.e., mushy ad
hoc pronouncements.' 48 Thus, IFRS are inherently inferior to
FASB's pronouncements (unless FASB caves in to pressure and
switches to "principles"). 49
Not surprisingly, the IASB's
"principles-based" marketing has been remarkably successful in
garnering support from business and the accounting industry. 5'
V. Conclusion: Looking for Hope in All the Wrong Places?
Which leaves the question of the future of private standardsetting.
This bad idea has proven extremely tenacious.
Nevertheless, there is a small possibility that private standardsetting's days are numbered. This would happen if the world
backed into true accounting reform as follows. First, particularly
after the European Union adopts the IASB's standards in 2005,
145 FASB on IASC, supra note 138, at 7-9; Robert K. Herdman, Moving Toward
the Globalization of Accounting Standards, http://www.sec.gov/news/speech/
spch554.htm (Apr. 18, 2002); IASC, supra note 138, at 3-7.
146 Financial Accounting Standards Board, Invitation to Comment: Accounting for
Stock-Based Compensation: A Comparison of FASB Statement No. 123, Accounting for
Stock-Based Compensation, and Its Related Interpretations,and IASB ProposedIFRS,
Share-based
Payment
15-16,
http://www.fasb.org/draft/itc frontmatter-thru_
app_c_stock-comp.pdf (2002).

147 Id. Seven of the fourteen members of the parent foundation are liaisons from
countries' standard-setters - mostly private. Convergence 2002, supra note 137, at 5.
148 International Accounting Standards Board, Statement of Sir David Tweedie,
Chairman, International Accounting Standards Board, Before the Committee on
Banking, Housing and Urban Affairs of the United States-Senate, Washington, D.C. 4-5,

http://www.iasb.org.uk/docs/speeches/020214-dpt.pdf (Feb. 14, 2002).
149 See supra notes 113-18 and accompanying text.

150 Convergence 2002, supra note 137, at 2; IASB Annual Report, supra note 90, at
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U.S. businesses will want to adopt IFRS rather than FASB's
pronouncements, since the IASB's rules are more flexible. (As
happened to the CAP, business will turn on FASB). The SEC will
have a very hard time defending FASB by requiring U.S.
companies to use U.S. standards while most other companies with
securities trading in the United States use the IASB's.'51 (The
SEC may not be interested in propping FASB up. After all, the
SEC-although in a different Administration-played a key role
in the formation of the IASB). If the SEC does not protect FASB,
its accounting standards will become irrelevant, and FASB's only
role will be as the U.S. liaison to the IASB, which role the SEC
should assume. 52
This first act seems quite likely. A second act that includes
reform, while far from certain, seems increasingly possible. In the
reform scenario, once IFRS become the only show in the world,
the markets and regulators will realize that IFRS' "principlesbased" approach and associated flexibility present real problems.
(This may be starting to happen right now, as, unfortunately,
Europe is beginning to have its Enron-like accounting scandals. 53 )
If so, the IASB, working with government regulators, would be
forced to codify real accounting principles that give investors a
fair picture of management's stewardship. One can dream ....

151 SEC Chairman Harvey L. Pitt, A Single Capital Market in Europe:
Challenges for Global Companies, Speech at the Conference of the Institute of Chartered
Accountants of England and Wales (Oct. 10, 2002) in Brussels, Belgium,
http://www.sec.gov/news/speech/spch589.htm (2002).
152 See generally FASB on IASC, supra note 138, at 16-19.

153 Robert J. McCartney, Ahold Uncovers it OverstatedEarnings by $500M, WASH.
POST,
at http://www.washingtonpost.com/wp-dyn/articles/A57863-2003Feb24.htm
(Feb. 24, 2003); See Holier than Thou: European Sanctimony Over American
Accounting Scandals is Misplaced,ECONOMIST, Feb. 8, 2003, at 69.
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